パテント・トロールの法的戦略 : アメリカ特許訴訟の構造と現実 by 丸田 隆 & Takashi Maruta

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































No. Company Name 2008 2009 2010 2011 2012 Total
1 Apple 18 26 34 43 44 165
2 Hewlett Packard 27 27 36 34 19 143
3 Samsung 12 10 21 43 37 123
4 Dell 8 28 23 36 19 114
5 Sony 13 22 20 32 22 109
6 AT&T 17 16 22 31 22 108
7 HTC 15 11 23 31 23 103
8 LG 13 10 23 29 24 99
9 Microsoft 16 22 12 30 16 96
10 Amazon.com 5 13 20 35 20 93
11 Verizon 13 13 17 25 24 92
12 Google 10 16 10 30 22 88
13 BlackBerry 15 11 13 28 20 87
14 Nokia 13 14 14 24 10 75
15 Panasonic 12 20 12 19 10 73
16 Toshiba 8 15 12 21 15 71
17 Sprint Nextel 12 14 8 18 15 67
18 Motorola Solutions 17 12 17 10 9 65
19 Cisco 9 13 15 16 8 61
20 Motorola Mobility 2 8 31 18 59
28 Kyocera 8 7 10 13 10 48
























































































































































































































































































































































































































































































2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Legal Strategy of Patent Troll :
Structure and Reality of U.S. Patent Litigation
Takashi MARUTA
This article tries to analyze the structure and legal strategy of the “patent
trolls.” The word of “patent troll” indicates a person or an entity that seeks
to acquire license fee or damages through the means of patent infringement
law suit in reference to their own patents. This word was first used origi-
nally by Peter Detkin of the former co-founder of Intel Corporation based
upon his own experience of the patent right infringement litigation. He de-
fined “patent troll” as follows : “A patent troll is somebody who tries to make
a lot of money off a patent that they are not practicing and have no intention
of practicing and in most cases never practiced.” (Brenda Sandburg, Trolling
for Dollars, RECORDER, July 30, 2001, at 1.) Patent trolls do not make use of
their patents, manufacture or sell products, but they aggressively fish around
patents through internet or bid tendering from the private inventors or the
bankrupted enterprises solely for the purpose of filing of patent right in-
fringement law suit.
Originally the term of “troll” is described as a “monster” living in the cave
appearing in the Scandinavian fairy tales that lived under beneath of a bridge
and occasionally came to appear suddenly to threat a passing traveler to rip
off food, goods and money. Patent troll is just the same image as a troll
“monster” of the Scandinavian tradition because he came to appear to threat
the target when the intended quarry earned enough money in the market
and demanded payment of the money.
There will be of no matter when the legitimate patent holder claims
against the unlawful patent infringer through asking license royalty or dam-
ages by the litigation, because the patent right is constitutionally protected
in the United States (by U.S. Constitution Article 1, section 8(8)).
However the image of “patent troll” is not a good one and it is sometimes
called as “patent pirates,” “patent litigation firms,” “professional patent


















litigants” or “patent assertion companies” because of their sole purpose is to
sue others to earn.
Patent trolls own plenty of patents but do not produce tangible things by
using their patents and it is, therefore, frequently named as the “Non-
Performing Entities (NPE).” Accordingly NPE holds their own patents but
do not manufacture products by themselves. Nonetheless contrary to NPE
such as universities and private research institutions, patent trolls have, as
a business reason of existence by themselve, a clear aim and intention to
scoop up patents from an investment reason. Patent trolls are to focus upon
finding targeted companies and ask money by either urging loyalty payment
or threatening an infringement of patent law suit to gain damages.
In this article, the legal strategy as well as financial features of the patent
troll is analyzed and described. Thus the conformation of the patent troll is
first analyzed and examined, and, then, the legal strategy and its maneuver
are taken into consideration in relation with the cases of the U.S. Supreme
Court related to the patent trolls in Chapter 1. The Constitutional frame
work is discussed and analyzed to comprehend from historical and cultural
background of the US patent system followed by the evaluation of the legal
rights in Chapter 2. Finally, the structure and procedure of the US patent
litigation system are discussed by referring to the cases in Chapter 3.
(Note : This study was granted with the fund of the Japan Economic
Research Foundation in 2009. I feel grateful to the generous research
support given to me.
I would also like to dedicate this article to both late Mr. Yukio
Kashiba, Esq. (Day Pitney LLP, New York) who gave me a valuable ex-
perience to have been involved in the patent litigation, and late
Professor Emeritus Eiichi Yamamoto, who encouraged me to study pat-
ent financial system and to publish this paper. Without these distin-
guished persons, I could not have done this work.)
